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But first… In the news…



Brett Kavanaugh sworn in October 6, 
2018 – What does it mean for school law?

Court now solidly leans conservative, but Chief Just Roberts still likes to garner the 
largest possible majority, on the narrowest possible grounds.
• 2018 term: Court could decide whether accept petitions for certiorari in many 

pending employment cases, including:
• Tucker v. Atwater, 18-282, 807 S.E.2d 56 (Ga. App.) Did a school system 

violate a teacher’s First Amendment speech rights when it suspended the 
teacher for five days and required her to attend diversity training after she 
posted a particular comment on social media website?

• Rizo v. Yovino, 887 F.3d 453 (9th Cir. 2018) Did a school district violate the 
Equal Pay Act, or Title VII by applying its pay policy, which determines 
salary by taking a new employee’s past salary, adding 5%, and placing her 
on the appropriate salary step? 

• Kennedy v. Bremerton Sch. Dist., 18-12, 869 F.3d 813 (9th Cir. 2018) Did a 
school district violate a coach’s First Amendment free speech rights when 
it placed the coach on administrative leave after he refused to stop 
engaging in demonstrative prayer on the football field in students’ 
presence immediately following football games?



Brett Kavanaugh sworn in October 6, 
2018 – What does it mean for school law?

In the near future, the Court may decide:
• Whether its affirmative action precedent should be narrowed
Students for Fair Admissions, Inc. v. President and Fellows of Harvard College et 
al, Docket No. 14-14176 (D.Mass. Filed Nov. 17, 2014) -- Whether Harvard’s 
undergraduate admissions process intentionally discriminates against Asian-
Americans, and otherwise impermissibly uses race as a factor in admissions,  in 
violation of Title VI. 
A narrowing of the Supreme Court’s analysis on race as a consideration in 
student admissions/assignment could affect K-12 student assignment diversity 
efforts.



Brett Kavanaugh sworn in October 6, 
2018 – What does it mean for school law?

In the near future, the Court may decide:
• Whether Trinity Lutheran allows state funds to go to religious schools in voucher 

and aid programs 
Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S.Ct. 2012 (2017) – The Court 
held that to deny a religious institution a public safety benefit (a grant for playground 
resurfacing) based only on its religious character violates the Free Exercise Clause.  In 
this case, at least, fear of an Establishment Clause violation was not enough to justify 
the restriction on religious freedom.
New Mexico Ass’n of Non-public Schools v. Moses, 137 S.Ct. 2325 (2017) – In a one-
sentence memorandum opinion, the Court accepted certiorari, and vacated the ruling 
of the NM State Supreme Court, which had decided that a textbook purchasing and 
lending program violated state constitutional restrictions on aid to religious 
institutions. The Court remanded the case for further consideration in light of Trinity 
Lutheran decision.
If the New Mexico Supreme Court finds that its state constitution’s restriction on aid to 
religious institutions cannot be applied to restrict religious schools from participating in 
this textbook program, other states’ programs may see similar challenges.



Brett Kavanaugh sworn in October 6, 
2018 – What does it mean for school law?

In the near future, the Court may decide:
• Net Neutrality -- Whether the FCC overstepped its authority when it found 

Internet Service Providers to be common carriers, or when it resversed itself 
U.S. Telecom Association et al. v. FCC, 825 F.3d 674 (DC Cir. 2016) – DC Circuit, 
en banc, upheld FCC’s application of Title II (common carrier status) to 
broadband. Kavanaugh dissented.  
After it had a Republican majority, the FCC reversed the rule. U.S. Telecom is a 
direct appeal from the FCC reversal (repeal of the net neutrality rules). The 
intervenors are now asking the Supreme Court to review the judgments of the 
DC Circuit dismissing their petitions to review the order.  
In Mozilla et al v. FCC, No. 18-1051  (on petition to DC Circuit), several groups 
are challenging the FCC decision to reverse its net neutrality rules.  They assert 
ISOs are telecommunications, not information, services.
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The National School Safety 
Conversation



Use you COSA school 
member as a resource!

COSA attorneys 
can help 

formulate plans, 
engage law 

enforcement, 
clarify legal 

requirements, 
raise and 

address issues 
of legal liability.

COSA attorneys can be 
integral to the 

development of threat 
assessment plans or in 
the determination of 
whether a particular 
threat is immediate 
and/or meets the 

required legal standards 
for information sharing.



The National 
School Safety 
Conversation –
Federal 
Commission on 
School Safety

• Established March 2018 by President in wake 
of Parkland tragedy.

• Charge: to quickly provide meaningful and 
actionable recommendations to keep students 
safe at school. These recommendations will 
include a range of issues:

social emotional support;

recommendation on effective school safety 
infrastructure;

discussion on minimum age for firearms 
purchases;

impact that videogames and the media 
have on violence; among others.

• The Commission has hosted meetings, 
listening sessions in a variety of formats 
including taking written statements from 
stakeholders, site visits to schools, and at least 
one visit that to a national organization’s 
meeting – NSBA’s Summer Leadership 
Seminar.



The National 
School Safety 
Conversation –
Federal 
Commission on 
School Safety

https://www.ed.gov/school-safety

https://www.ed.gov/school-safety


The National 
School Safety 
Conversation –
NSBA Advocacy

• Tom Gentzel ASBJ Column on Arming 
Teachers.

• Appendix to NSBA First Amendment Guide in 
response to nationwide student protests.

• Comments to Sec’y of Ed in multiple summit 
and closed door meetings.

• Two instances of public testimony on FERPA 
and School Safety before Federal 
Commission on School Safety.

• Public testimony on FERPA before Marjorie 
Stoneman Douglas Public Safety 
Commission.

• Multiple media engagement on FERPA and 
school safety including NPR panel discussion 
on “1A with Joshua Johnson” program.



The National 
School Safety 
Conversation –
NSBA Advocacy

NSBA’s main points to FCSS:  It’s time for 
federal policy to shore up local efforts to 
build safe, supportive school communities of 
connected students. 
• Dedicate more federal resources to 

community “wrap-around” efforts.
• Provide more sustained and flexible federal 

funding for comprehensive school safety 
planning and implementation (capital 
budgets).

• Enable more collaboration between 
schools and local law enforcement by 
continuing to fund collaborative school 
safety planning (SROs).

• Pool federal resources to create a national 
clearinghouse, a School Safety Assistance 
Center.



The National 
School Safety 
Conversation –
NSBA Advocacy

NSBA and our member state school boards 
associations offered statements on key 
school safety concerns for local school 
boards, and federal support for such 
efforts, to the U.S. Deputy Secretary of 
Education, Mitchell Zais, at NSBA’s Summer 
Leadership Seminar, August 17, 2018 in 
Chicago, Illinois.

The compilation of NSBA’s and state school 
boards associations’ statements provides a 
rich resource of insights from the field, 
including local stories, priorities, programs, 
concerns, and recommendations.

https://www.nsba.org/newsroom/nsbawire
/school-boards-school-safety-compilation-
school-safety-statements-nsba-state-school

https://www.nsba.org/newsroom/nsbawire/school-boards-school-safety-compilation-school-safety-statements-nsba-state-school


NSBA testimony to Federal 
Commission on School Safety on 
FERPA and information sharing

• Defer to educational judgement of 
schools in determining violations of 
FERPA.

• Clarification of standard that results 
in ability to share greater 
information with law enforcement 
and others can:

• Help threat assessments.
• Contribute to identifying 

exculpatory evidence that can 
exonerate a student.



NSBA testimony to Federal 
Commission on School Safety on 
FERPA and information sharing
Specifically:

Clarify FERPA’s “health and safety 
emergencies” exception (34 CFR §
99.36) to allow school officials 
discretion to disclose FERPA-protected 
information beyond in instances of an 
“articulable and significant threat.”
BUT with clear safeguards for family 
and student privacy, and clear limits 
on school authority, and awareness of 
First Amendment protections.



NSBA School Safety guide

• https://cdn-files.nsba.org/s3fs-
public/Fostering_Safer_Schools.pdf



Student Emotional and 
Mental Well-Being



Student Emotional and Mental Well Being

• Policies and Programs that promote safe & secure learning environments.
• PBIS, Restorative Justice, character counts programs, counselling services, 

engaged faculty & staff, communication with parents/guardians.
• Steps to take:

• Adopt policies to require collaboration with mental health 
providers/community health departments, etc.

• Define protocols for communication of student information, crisis 
intervention, threat assessment and referral processes.

• Co-location of services in schools. 



Mental Health Evaluations – Legal 
Issues

• Some courts have approved “evaluation 
suspensions.”

• Distinct from discipline.
• Special Education status raises separate 

“manifestation” issues that may limit school 
choices.

• Attendance may be limited if student is danger 
to himself or others.

• Caution:  Exclusion solely on basis of mental 
health status or need is impermissible.

• In the field:  Recent Florida law on disclosing 
mental health conditions upon enrollment.  
May present constitutional issues.



Threat Assessment



Threat Assessment

• Safety Plans should include the establishment of a Threat 
Assessment Teams.

• Purpose is to identify persons or students of concern, assess risk 
for engaging harm to self or others and identify potential 
intervention strategies to manage the risk.



Testimony of Marisa Reddy Randazzo, Ph.D. 
before Secretary DeVos May 18, 2018
“We can prevent school shootings using by: 
gathering information about a student or other person of concern,

determining if that person is planning a school shooting or otherwise on the pathway to violence, 
determining why the person is on the pathway to violence – i.e., what personal problems, 
situations, and/or conditions have left them feeling that violence is a good way to solve their 
problems, or perhaps the only option they have left to solve their problems, and 
help them solve their problems through non-violent means.

The problems that have overwhelmed school shooters and led them on to the pathway to violence 
were often personal situations that were fixable – or mental health conditions that were 
treatable. “



Federal threat assessment resources

THE FINAL REPORT AND FINDINGS OF THE SAFE SCHOOL INITIATIVE:
IMPLICATIONS FOR THE PREVENTION OF SCHOOL ATTACKS IN THE UNITED STATES (USSS, 
ED) (2004) https://www2.ed.gov/admins/lead/safety/preventingattacksreport.pdf

THREAT ASSESSMENT IN SCHOOLS (USSS, ED) (2004)
https://www2.ed.gov/admins/lead/safety/threatassessmentguide.pdf

ENHANCING SCHOOL SAFETY USING A THREAT ASSESSMENT MODEL: AN OPERATIONAL 
GUIDE FOR PREVENTING TARGETED SCHOOL VIOLENCE (DHS, USSS, National Threat 
Assessment Center) (2018)
https://www.dhs.gov/publication/enhancing-school-safety-using-threat-assessment-
model

https://www2.ed.gov/admins/lead/safety/preventingattacksreport.pdf
https://www2.ed.gov/admins/lead/safety/threatassessmentguide.pdf
https://www.dhs.gov/publication/enhancing-school-safety-using-threat-assessment-model


What is a threat assessment team 
and what can it do?

• Purpose is identify, evaluate, and address threats or potential threats to 
school security.  

• Review incidents of threatening behavior by students (current and former), 
parents, school employees, or other individuals.  

• Team can include officials such as school principals, counselors, school law 
enforcement unit officials, as well as outside medical and mental health 
professionals and local law enforcement officers.



When should Threat Assessment Teams meet?

• When a potential threat comes to the attention of the school.
• On a regular basis as a means of identifying rising or brewing matters that 

could give rise to a potential threat.
• As needed to ensure participants retain connectivity, including updating 

reporting to law enforcement and/or referral to services.



School Safety Plans



School Safety Plans

• Over 40 states requires school districts to maintain safety/emergency response 
plans.

• ESSA requires districts to include safety data in annual report cards.
• Consider an “all hazards” approach:

• Natural, technological, mass violence
• Elements of Plan:

• Prevention and Mitigation
• Preparedness
• Response
• Recovery



Working With Law 
Enforcement



Working with Law Enforcement

• Key is to plan ahead.
• Collaborate with law enforcement to help develop/inform threat 

assessment criteria/plan.
• Utilize School Resource Officers (SROs), if available, in school safety plan.
• Use a Memorandum of Understanding (MOU) to:

• Define clearly role of  SRO’s:  School official or LEO?
• Identify how information will be shared with law enforcement and 

under what circumstances.  



Checklist for MOU to engage an SRO

1. Determine what the school district expects from the SRO – primary responsibilities.

2. Determine how the SRO’s time at the school district will be structured.

3. Emphasize that the SRO is an employee of the police agency, not the school district.

4. Plan for the contingency that the school district will have to sever ties with a particular SRO, while keeping 
the agreement.

5. Address the SRO selection process and conflict resolution.

6. Addressing SRO training.

7. Address confidentiality of information.

8. Specify chain of command.

9. Establish extras – e.g., the SRO will complete a safety plan during the first year…

10. Establish validation – a way of measuring effectiveness of the SRO program for grant funding, public 
support.

“So You Want an SRO?” By Candyce Pardee, Udall Shumway, published 
in NSBA/COSA’s Inquiry & Analysis (2013)



Liability and Insurance



Liability & Insurance

• Types of insurance coverage will be based on associated risks/activities:
• Comprehensive General Liability
• Property
• Special Law Enforcement Officer; Law Enforcement Professional Liability
• Violent Event Response/Workplace Violence/Active Shooter



Liability & Insurance
• Generally no constitutional duty to 

protect from private violence.
• But, some actions for federal and state 

legal rights violation:
• Tort actions (generally heightened 

negligence standard & capped)
• But, some federal civil rights actions 

can come with treble damages and 
attorneys’ fees:

• Title IX
• 42 USC Section 1983



To Arm or not to arm… (school staff).

• Only 9 states expressly authorize schools to arm staff.
• Absent a prohibition in state law, some state weapons laws may implicitly 

permit arming of school staff.
• Schools should be cognizant of federal Gun-Free Zones School Act (GFZSA).

• Prohibits individuals from possessing a firearm in a “school zone.”
• Exceptions to GFZSA:

• Law enforcement officer in official capacity.
• Person appropriately licensed by state.



Liability concerns re: arming 
school staff (NOT law 
enforcement)

• Civil liability “heightened negligence” is 
wanton or reckless behavior in violation 
of a duty.

• I.e., failure to supervise, train in light of 
foreseeable harm.

• What could give rise to “heightened 
negligence?”

• Failure to safeguard weapon 
properly

• Accidental discharge
• Erroneous targeting; 

misidentification of perpetrator 
during crisis

• Excessive Force



Concluding thoughts

• Develop a safety plan and train to it regularly.
• At all stage of development and implementation engage stakeholders and 

community.
• Ensure safety plan has a threat assessment component and address mental 

health issues and concerns.
• Engage law enforcement early; draft meaningful, detailed MOUs in advance 

that identify roles and information exchange/flow.
• Determine potential liability and weigh risks vis-à-vis insurance coverage.



NSBA School Safety Page

https://www.nsba.org/services/school-
board-leadership-services/school-safety-
and-security

https://www.nsba.org/services/school-board-leadership-services/school-safety-and-security


NSBA School Safety guide

• https://cdn-files.nsba.org/s3fs-
public/Fostering_Safer_Schools.pdf



NSBA Comments to Federal Commission on 
School Safety

• June 6, 2018 (Federal Role):  https://www.nsba.org/newsroom/press-
releases/nsba-speaks-federal-commission-school-safety

• July 11, 2018 (FERPA):  https://www.nsba.org/nsba-comments-family-
educational-rights-and-privacy-act-ferpa-and-school-safety

• July 28, 2018 (Discipline): https://www2.ed.gov/documents/press-
releases/20180726-negron-testimony.pdf

https://www.nsba.org/newsroom/press-releases/nsba-speaks-federal-commission-school-safety
https://www.nsba.org/nsba-comments-family-educational-rights-and-privacy-act-ferpa-and-school-safety
https://www2.ed.gov/documents/press-releases/20180726-negron-testimony.pdf


Q. & A. Sonja Trainor
Managing Director, Legal Advocacy
National School Boards Association

strainor@nsba.org

mailto:strainor@nsba.org
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