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Today’s Agenda
I. What is Title IX?
II. New Title IX Rule
III. Complying with New Title IX Rule

I. What is Title IX?

The Title IX Statute
• Title IX of the Education Amendments of 1972 prohibits
discrimination on the basis of sex in education programs and
activities and employment.
• Enforced by the Office of Civil Rights (OCR).
• Covers:
 Equity in athletic programming AND
all forms of discrimination based on sex.
 Protects students AND employees.
 Applies to all institutions that receive federal financial
assistance (directly or indirectly)

Title IX Rules & Regulations
• Regulations set Requirements – day-to-day.
• U.S. Department of Education Regulates Title IX.
• Requires Schools To:
– Disseminate policy with a non-discrimination statement.
– Designate a Title IX Coordinator.
– Adopt and publish grievance
procedures – prompt, equitable, &
allow for adequate, reliable, &
impartial investigation of complaints.
– Take action to address & prevent sex-based discrimination.

What’s the BIG Picture?
1. Discrimination Based on Sex: Schools obligated to
adopt and publish grievance procedures that provide
for the prompt and equitable resolution of student
and employee complaints alleging any form of
prohibited sex discrimination occurring against a
person in the United States. 34 CFR 106.8 (c) – (d)
 Students = Title IX
 Employees = Title IX and Title VII of the Civil Rights Act of 1964

What’s the BIG Picture?
2. Title IX Sexual Harassment: Schools with actual
knowledge of Title IX sexual harassment occurring in
an education program or activity of the school
(regardless if there is a formal complaint) must
respond promptly in a manner that is not deliberately
indifferent and complies with 34 CFR 106.44 (a).

What’s the BIG Picture?
3.

Formal Complaints: In response to a formal
complaint of Title IX sexual harassment (i.e., one
signed by complainant OR the Title IX Coordinator),
schools must follow a Title IX formal complaint
process that complies with the new standards set
forth in 34 CFR 106.45.

4. What’s the BIG Picture?
• Title IX Personnel (separate individuals):
Title IX Coordinator
• Receives reports of sexual harassment; coordinates
process in compliance w/ Title IX

Investigator
• Investigates allegations; gathers evidence; interviews
parties & witnesses; writes investigation report

Decision-Maker
• Reviews report; makes determination of responsibility,
remedies, any other action

5. What the Big Picture?
TRAINING OF TITLE IX PERSONNEL

OCR Blog 20200518: https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html

5. What’s the BIG Picture?
• PROVIDE TRAINING! Train Title IX Personnel on:
 Managing Title IX Sexual Harassment
 Formal Complaints of Title IX Sexual Harassment
 Investigations & Informal Resolutions
 Hearings
 Determinations
 Appeals

6. What’s the BIG Picture?
• NOTIFICATIONS:
– Title IX Coordinator contact info (address, telephone, e-mail)
AND Title Non-Discrimination Policy = students, employees,
applicants, parents/guardians, unions, others

• SCHOOL WEBSITE (“prominently display”) :
1. Title IX Coordinator contact info AND
2. Non-Discrimination Policy (and other “important
information” about Title IX policies and procedures) AND
3. Training Materials used to train school’s Title IX personnel.

II. New Title IX Rule
(August 14, 2020)

The NEW Title IX Rule
• 554 pages long
• First regulation addressing
sexual harassment since 1975

• Proves a complex framework
for handling sexual harassment
complaints in our school systems
• Dept. of Ed. has summarized
major provisions of Final Rule
(#1-#13).
•

https://www2.ed.gov/about/offices/list/ocr/docs/titleix-summary.pdf

#1: Actual Knowledge
• Actual Knowledge: Final rules requires schools to
respond whenever any employee has notice of
sexual harassment or allegations of sexual
harassment.
• Actual knowledge = school’s response obligations
are triggered. Notice must be given to Title IX
coordinator (if not given already) and policy and
processes must be followed in compliance with
new rule.

#2: Definition of Title IX
Sexual Harassment
(1) Quid pro quo – when aid,
(3) Any sexual assault (Clery
benefit, or service is
Act), dating violence,
conditioned on participation domestic violence, or
in unwelcome sexual conduct stalking (Violence Against
Women Act)
(2) Unwelcome conduct that is
severe, pervasive, and
• Why definition expansive?
objectively offensive to deny
B/c this conduct jeopardizes
person equal educational
equal access to education
access
that Title IX is designed to
protect

Understanding
“Severe AND Pervasive AND Offensive”
• Not applicable to Quid Pro Quo and Clery Act/ VAWA
• High standard (based on “reasonable person”
perception)
• Why? B/c if unwelcome conduct involves speech or
expression, schools balance Title IX enforcement with
free speech and academic freedom.
• Higher standard than Title VII (severe or pervasive) b/c

“Students, teachers, faculty, and others should enjoy free speech
and academic freedom protections, even when speech or
expression is offensive.”

#3: Jurisdiction
• Title IX applies when harassment occurs in school’s
education program or activity.
• Includes:
– Locations, events, or circumstances over which the school
exercised substantial control over both the respondent and
context in which sexual harassment occurred;
– Any building owned or controlled by school (or student org.)
– All education programs/activities on or off-campus
– May include conduct outside Title IX’s jurisdiction in any
manner school chooses, including supportive measures and
discipline (e.g., cyberbullying)

#4: Accessible Reporting to
Title IX Coordinator
• Title IX Coordinator:

• Reporting:

– employee designated to
coordinate efforts to comply
with Title IX
– Notification of full contact info
of Title IX Coordinator to:
applicants admission &
employment;
parents/guardians; unions
– Display contact info. on website

– By anyone
– In person, mail
telephone, e-mail via
contact info listed or by
any other means
– At any time, including
non-business/school
hours via Title IX contact
info.

#5: Mandatory Response:
Deliberate Indifference Standard
• Must respond in manner not deliberately indifferent
• “Not Deliberately Indifferent” = a response that is
not clearly unreasonable in light of known
circumstance.

#5: Mandatory Response =
• Offer supportive measures to
• Respect Complainant choice
not to file formal complaint
victim/complainant; inform
UNLESS Title IX Coordinator
availability of supportive
investigates based on decision
measures with or without filing
not clearly unreasonable.
formal complaint; explain formal
complaint process
• If allegations do not meet
• Follow grievance process before
definition Title IX “sexual
any discipline
harassment” and/or did not
occur in school’s jurisdiction,
• Investigate all formal complaints
allegations dismissed for Title
(filed by complainant or signed
IX (but school can still proceed
by Title IX Coordinator)
under internal policy)

#6: Title IX Terms Defined
• Complainant = alleged victim
– third party can report but not a complainant
– parents can act on behalf of child and file reports but
can not be complainants

• Respondent = alleged perpetrator of conduct in
question

#6: Title IX Terms Defined
• Formal Complaint =
– Document filed by complainant (using Title IX contact info)
OR signed by Title IX Coordinator that:
• Alleges sexual harassment against respondent
• Requests school to investigate
• States jurisdiction at time of complaint (i.e., participating in or
attempting to participate in education program or activity of school)
• Contains complainant's physical or digital signature OR Title IX
Coordinator signature
*Title IX Coordinator is NOT the complainant and must comply with
proper procedures to be free from conflicts and bias).

#6: Title IX Terms Defined
• Supportive Measures =
– Individualized services reasonably available that are non-punitive,
non-disciplinary, and not unreasonably burdensome to other party
– Ensure equal educational access, protect safety, or deter sexual
harassment
– Choose supportive measures that are “not clearly unreasonable in
light of known circumstances.”
– NOTE: Dept. of Ed. will not second-guess school’s disciplinary
decision, but does require (1) supportive measures; (2) remedies to
complainant when respondent is found responsible.

#7: Grievance Process
• Equitability = complainants (by imposing remedies
when respondent responsible) AND respondents
(by not disciplining without following full process)

#7: Grievance Process
REMEDIES
• Designed to maintain
complainant’s equal access to
education
• May include supportive measures
• Could include discipline
(respondent burden non-factor)
• List range of possible remedies for
complainant AND disciplinary
sanctions might use on
respondent (if responsible)

EVALUATION
• Objective evaluation of all
relevant evidence
• Avoidance of credibility
determinations based on
person’s status as complainant,
respondent, or witness
• Title IX personnel conflict-free /
no bias / no pre-judgment on
responsibility

#7 Grievance Process –
TITLE IX TRAINING
– Definition Sexual Harassment
– Scope of school education
program/ activity
– Investigation process
– Grievance process (hearings,
appeals, informal resolution)
– Serving impartially
– Using technology at live
hearing

– Making relevance
determinations
– Rape shield protections

#7: Grievance Process
OTHER REQUIREMENTS
− Notice & Posting requirements
− Reasonably prompt
timeframes for grievance
process
− State whether school chosen
preponderance of evidence
standard OR clear and
convincing evidence standard
− Describe appeal procedures
− Supportive measures available

– List supportive measures
available to complainant AND
respondent
– Cannot require waiver of legally
privileged information
– Any policy/practices outside of
Title IX Final Rule must apply
equally to both parties

#8: Investigations
WRITTEN NOTICES/INFO SENT:
– Notice of allegations in formal
– Investigative report that
complaint = to both parties
fairly summarizes relevant
evidence with at least 10
– Notice of investigative
days for parties to
interviews, meetings, or hearings
respond
– Evidence directly related to
– Notice of dismissal
allegations to parties/advisors
(mandatory or
with at least 10 days to inspect,
discretionary) and reasons
review and respond.
for dismissal

#8: Investigation
SCHOOL RESPONSIBILTY:
– Burden of gathering
evidence/ burden of proof
on schools (not parties)
– Provide equal opportunity
for parties to present fact
and expert witnesses and
exculpatory and
exculpatory evidence
– MAY consolidate formal
complaints if arise out of
same facts

– Cannot restrict ability of parties
to discuss allegations or gather
evidence (e.g., no “gag orders”)
– Allow parties to select advisor
of party’s choice (does not have
to be attorney)
– Final Rule protects privacy of
medical, psychological, &
similar records – schools cannot
access/use records unless party
consents in writing.

#8: Investigation
DISMISSAL
– MUST dismiss if definition of
sexual harassment not met OR
alleged conduct did not occur
in school education
program/activity
– *Dismissed for Title IX purposes;
school may address conduct in
any other manner deemed
appropriate
– Written notice of dismissal must
be sent (regardless if mandatory
or discretionary dismissal)!

– MAY dismiss if:
• complainant in writing
withdraws formal
complaint or allegations;
• respondent no longer
enrolled or employed by
school; or
• circumstances prevent
school from gathering
sufficient evidence to
reach determination

#9: Hearings – Optional K-12 schools
• BUT, regardless if hearing/no
• Rape Shield Protection –
hearing, after investigation
questions and evidence about
report sent to parties (but
complainant’s prior sexual
before determination of
behavior IRRELEVANT (unless
responsibility), Decision-Maker
offered to prove someone other
than respondent committed
MUST allow both parties:
alleged misconduct or offered to
– Submit written, relevant
prove consent)
questions party wants asked
of any party or witness;
– Provide answers each party;
– Allow for additional, limited
follow-up questions from
parties

#10: Standard of Evidence
SCHOOL CHOICE (regardless if
claims involve students or
employees):
– Preponderance of evidence:
– “To meet this standard, the
decision-maker must
determine that conduct
constituting sexual
harassment in violation of
Title IX more likely than not
occurred.”
– *NDSBA Recommended standard!

– Clear and convincing
evidence:
– “To meet this standard, the
decision-maker must
determine that the evidence
of conduct constituting
sexual harassment
presented must be highly
and substantially more
probable to be true rather
than untrue.”

#10: Written Determination
DECISION-MAKER MUST:

– Issue written
determination regarding
responsibility including:
–J
– Must be sent
simultaneously to
parties along with
information on how to
file appeal.

 Findings of fact
 Conclusions about
whether alleged conduct
occurred
 Rationale for result as to
each allegation
 Disciplinary sanctions
imposed on respondent
 Whether remedies will be
provided to complainant

#11: Appeals
• Must offer both parties appeal
from determination regarding
responsibility AND from
dismissal of formal complaint or
allegations on following basis:
• These are minimum reasons
required under Title IX Final
Rule. School may offer
additional basis for appeal!

1. Procedural irregularity
that affected outcome of
matter
2. Newly discovered
evidence that could affect
outcome of matter
3. Title IX personnel had
conflict of interest or bias
that affected outcome of
matter

#12: Informal Resolution
• LIMITATIONS:
• Schools may offer and
– Cannot be condition of
facilitate informal resolution
enrollment or employment
options (e.g., mediation)
– Prior to agreeing to a
as long as:
– Both parties give voluntary,
informed, written consent
to attempt informal
resolution
– Person facilitating must be
well-trained.

resolution, any party has
right to withdraw informal
resolution
– NO informal resolution
available if allegation
employee harassed
student

#13: Retaliation Prohibited
• Retaliation against anyone for
making Title IX complainant or
participating in Title IX process
is expressly prohibited.
• Retaliation complaints filed
according to grievance
procedures.
• Exercising 1st Amendment
rights NOT retaliation
• Charging party with making
claim in bad faith is NOT
retaliation

• CONFIDENTIALITY:
– School must keep
confidential complainants,
respondents, and witnesses,
except as permitted by
FERPA, required by law, or
necessary to carry out Title
IX proceeding.

III. Complying with the
New Title IX Rule
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NDSBA Policies
• AAC: Nondiscrimination and Anti-Harassment Policy
• AAC-BR1: Discrimination and Harassment Grievance
Procedure
• AAC-BR2: Title IX Sexual Harassment Grievance
Procedure
• AAC-E3: Discrimination and Harassment Training
Requirements for Employees
• AAC-E5: Notice of Title IX Sexual Harassment Complaint

Title IX: Scenario
Student A tells her math teacher that Student B follows her down
the hallways “too closely” and has snapped pictures of her playing
volleyball for the school, marked up the pictures with sexually
suggestive drawings, and sent the pictures to their classmates via
Snapchat. She immediately quit volleyball and has missed several
days of school. Wants this to stop. Didn’t know who to go to.
Couldn’t find anything on the school website or handbook about
harassment.

• What should the math teacher do?
 Contact the Title IX Coordinator!

Policy: Title IX Sexual Harassment
Grievance Procedure
• Title IX Personnel AND Staff should know the Basic Definitions –
– ALL Title IX Terminology (complainant, respondent, sexual harassment, etc.)
– “Actual Knowledge” = Title IX Coordinator has notice of sexual
harassment complaint
– “Formal Complaint” = document filed by complainant or signed by
Title IX Coordinator
– “School Property” = all land w/in school site, school buildings,
structures, etc.
– “School Activities” = those sponsored by or affiliated with school,
occurring on or off-school grounds, etc.

Title IX: Scenario
Math teacher reports to Title IX Coordinator who reviews the
website for Title IX compliance and schedules a meeting with
Student A.
• What should the Title IX Coordinator do in this meeting?
 Maintain confidentiality
 Determine whether conduct meets definition of sexual harassment and
occurred in school education program/activity
 Discuss availability of supportive measures
 Consider complainant’s wishes with respect to supportive measures
 Inform complainant of availability of supportive measures with or without
filing formal complaint
 Explain the process for filing a formal complaint

Title IX: Scenario
Title IX Coordinator gathers more information on allegation regarding following “too
closely” in hallway. Finds that boys and girls in school have been playing a “following game”
(not based on sex or harassment). She does not believe this allegation meets definition of
“sexual harassment,” but the picture-taking, the sexually-explicit drawings on a photo taken
while playing volleyball for the school seems severe, pervasive, and objectively offensive so
that it denied the student equal access to a school activity. Student A says she’s too afraid
to file a formal complaint and doesn’t want “things to get worse.” She declines to file.

• What should the Title IX Coordinator do?
 Consider dismissing the first allegation for Title IX purposes (other policies or
laws may apply and be pursued); consider formal complaint regarding
photograph.
 Consider the complainant’s wishes to not file (and the reasons why)
 Consider whether signing a formal complaint to initiate an investigation over
wishes of complainant is not clearly unreasonable in light of known
circumstances.

Title IX: Scenario
Title IX Coordinator decides that she’s going to sign a formal
complaint to initiate a Title IX investigation and the grievance
process. She has concerns (that are not unreasonable in light of the
known circumstances) regarding safety and the complainant’s access
to equal education based on the alleged conduct (and potential
distractions at school) as well as her equal access to a school activity.

• What should the Title IX Coordinator do next?
 REVIEW POLICIES! (non-discrimination; Title IX; anti-bullying; etc)
 Discuss and implement supportive measures necessary for BOTH
complainant and respondent.
 Provide written notice of allegations as outlined in Policy AAC-BR2.

Title IX: Scenario

Title IX Coordinator sends written notice of allegations to both parties
(following policies). Complainant begins seeing school counselor.
Respondent’s free hour is moved during the time in question he’s been
following complainant in hallway. Mutual no-contact is put in place.
Complainant asks if they there is anything they can do to quietly resolve
the complaint.
• What should the Title IX Coordinator do next?
 Review with Complainant AND Respondent the informal resolution procedures–
mediation? Neutral third party? Both must agree.
 Review policy timeline on informal resolution (often 30 days to complete)
 Complainant does NOT have to meet IN PERSON with respondent
 Any mediator/facilitator should be well-trained.
 Coordinator gives informal resolution perimeters, consequences, confidentiality

Title IX: Scenario
Title IX Coordinator tries to figure out what informal resolution will
look like.
• What should Title IX Coordinator and/or neutral facilitator do next?
 Gather information necessary to understand allegations.
 Consider the type of informal resolution to use:
 Mediation or alternative dispute resolution
 Holding a meeting (or series of meetings) with parties and their advisors
to address resolution
 Drafting written behavior expectations of respondent to redirect conduct
 Arranging documented meeting with responded to discuss sex
discrimination and sexual harassment policies and requirements for
compliance.

Title IX: Scenario
Before the Title IX Coordinator can decide what informal
resolution will look like in this case, the respondent withdraws his
consent for informal resolution. He wants the opportunity to
respond and denies that he has sexually harassed anyone.
• What should Title IX Coordinator do next?
 Stop informal resolution process and move forward with the formal
resolution procedure.
 Provide complaint and other information gathered to the assigned
INVESTIGATOR (someone different than Title IX Coordinator or DecisionMaker).

Title IX: Scenario
The assigned investigator on the school Title IX personnel team is
about to undertake his very first Title IX investigation since the New
Rule came out.
• What should the investigator do?
 REVIEW POLICIES!
 Ensure he is not biased and is able to fairly investigate this complaint.
 Begin fact-gathering and scheduling interviews (with proper notice given)
of witnesses with first-hand knowledge
 Consider both inculpatory and exculpatory evidence from both parties
equally.
 DO NOT consider claimant’s past sexual history.
 DO NOT breach any medical or other privilege when gathering information

Title IX: Scenario
The investigator follows proper processes and speaks with the
complainant, respondent, and several witnesses alleged to have first-hand
knowledge. He ensures proper written notices were provided before
interviews and that parties were accompanied by an advisor of his/her
choice. He did not consider information the respondent tried to bring up
regarding complainant’s sexual history, but he did ensure that respondent
was not bringing it up to prove consent or that someone else committed
the alleged conduct.

• What should the investigator do with all this information?
 Provide both parties an equal opportunity to review and respond to
evidence gathered within 10 days.
 Continue to recognize presumption of non-responsibility of respondent
until conclusion of investigation!

Title IX: Scenario
The complainant and respondent both submit responses to the
evidence gathered within the 10-day timeframe.
• What should the investigator do next?
 Complete a written investigation report, summarizing relevant evidence and
providing a copy of the completed report to both parties equally.
 Give each party 5 days (review school policy) of receipt of report to submit
relevant written questions for other party and/or witnesses to answer
before a determination regarding responsibility is reached. Exchange.
Follow-up questioning can be allowed.
 Give each party 10 days of receipt of report to submit written response to
report.
 Provide Decision-Maker copy of investigation report and written responses.

Title IX: Scenario
The Decision-Maker (someone different than the Title IX Coordinator or
the Investigator) receives the investigation report and all writtenresponses. She sees that the District has adopted the “preponderance of
the evidence standard,” meaning she needs to decide whether the
conduct constituting sexual harassment in violation of Title IX more likely
than not occurred.

What should the Decision-Maker do with all this information?
 Evaluate all relevant evidence, make credibility judgments, etc.
 Reach a determination on responsibility (i.e., whether or not the alleged
conduct occurred).

Title IX: Scenario
The Decision-Maker determines the conduct constituting sexual
harassment in violation of Title IX more likely than not occurred. She
needs to decide what disciplinary, punitive measure, or other action to
take .

What should the Decision-Maker consider?
 Options could include respondent undergoing training on harassment;
undergoing counseling; alternative placement or transfer to different
classes, building, etc.; protection mechanisms for complainant; behavioral
adjustment plan for respondent; in-school or out-of-school suspension for
respondent; expulsion in accordance with FFK policy
 Should consider: age of parties; relationship b/t parties; severity of
conduct; how often conduct occurred; how District resolved similar
complaints in past
 Remedies for complainant must also be considered (supportive measures)

Title IX: Scenario
The Decision-Maker determines that training, counseling, and a two-day inschool suspension (based on past precedent of similar conduct) for
respondent is appropriate for first offense. Decision-Maker determines
continuing supportive measures (as remedies) will continue for complainant.

What should the Decision-Maker do next?
 Provide written notice of determination to complainant and respondent
simultaneously following provisions of policy AAC-BR2 (p. 12)
 Communicate individualized remedies for complainant separately to
complainant but NOT in the notice of determination.
 Create a monitoring plan to evaluate effectiveness of sanctions.
 Provide notice of appeal in accordance with policy AAC-BR2 (p. 13)
 NOTE: complainant does not need to file an appeal to challenge selection of
remedies. Can work with Title IX Coordinator on this issue.

OVERALL: Title IX New Rule
• Understand that compliance is in the policy and the
proper and consistent practice.
• Assemble a proper Title IX Personnel team
• TRAIN Title IX Personnel and all staff members
• Follow proper notice and posting requirements for Title
IX and non-discrimination policies
• Know the District’s policies; review the policies; and use
the policies consistently.
• Seek assistance and counsel when needed!

Questions & Answers
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Thank You!
VOGEL LAW FIRM
Locations in Fargo, Bismarck,
Grand Forks, Moorhead and Minneapolis
knorby-jahner@vogellaw.com
For Copies of PowerPoint Slides
www. Vogellaw.com
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The Fine Print
•

These materials do not constitute, and should not be taken as legal
advice as to any particular situation. Although every effort has been
made to insure the accuracy of these materials and comments at this
seminar, neither the presenter nor the Vogel Law Firm assume any
responsibility for any person’s reliance on written or oral information
disseminated at or in connection with this seminar. Each participant
should independently verify the accuracy of these materials and any
statements at this seminar to determine the legal consequences of any
given situation. In other words, you are on your own.
Vogel Law Firm 2020©
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