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INTRODUCTION

 First and foremost, THANK YOU FOR YOUR SERVICE!  

 The role and responsibilities of local school boards can feel daunting.

 The role played by the local school board includes many responsibilities, including: 

 becoming well versed in their district’s finances; 

 being leaders and advocates for their students, programs, and staff; 

 anticipating the impact of changing state and federal regulations; and 

 keeping the community informed, engaged, and supportive of the district.

 Wrapped up in all of this are a variety of potential legal issues.



TOO MANY TO COVER, SO………

Powers and Legal Authority of School Boards

School District and Board Member Liability

Discipline and Removal of School Board Members

Employment of Instructional and Non-Instructional Staff



POWERS AND LEGAL AUTHORITY 
OF SCHOOL BOARDS



SOURCES OF POWER AND LEGAL AUTHORITY

NDCC 15.1-09-33. School board – Powers.
• List of 34 “powers” given to school board under ND law.

• Most are broad, some are specific.

• Boards are responsible for:

 Establishing a system of free public schools for all children;

 Having custody and control of all district property (including 
power to purchase, sell, encumber and improve);

 Determine curriculum and courses of study and adopt rules 
regarding instruction;

 Contracting with and employing school district personnel 
(including suspension and dismissal); and,

 Levying taxes and certifying/amending budgets and levies.



EXERCISE OF BOARD POWERS AND AUTHORITY

 Adoption of resolutions or motions at a duly convened meeting.

 Usually, majority of board must adopt a motion or resolution.

 Not majority of whole board, but majority of quorum.

 In some instances, supermajority or unanimous agreement is required (i.e. suspension 
of certified personnel during discharge process).

 Adoption of board policies and regulations.



LIMITATIONS ON POWER AND AUTHORITY

 Generally, limited by powers expressly given by law.

 Individual board members have no inherent powers by reason of holding office.

 Absent specific delegation of authority by board (typically, Board Chair/President), 
individual board members have no greater rights or authority than any other 
qualified voter of the district.

 Conflicts of interest (NDCC 15.1-07-17 and 44-04-22).

 Incompatibility of office.



SCHOOL DISTRICT AND 
BOARD MEMBER LIABILITY



SCHOOL DISTRICT LIABILITY

Each school district is a body corporate and 
may sue and be sued.

A school district can be liable for:
 Its own negligence and breaches of contract;

 Wrongful actions of school board members; and,

 The negligence of its employees under the doctrine 
of respondeat superior.



STATUTORY LIMITS ON 
SCHOOL DISTRICT LIABILITY

 NDCC § 32-12.1-03(1):  political subdivision liable for money damages for injuries 
when injuries caused by negligence, wrongdoing, or omission of any employee acting 
within scope of employment.

 “Employee” includes board members.

 “Injuries” include personal injury, death or property damage.

 Liability limited by statute to $250,000 per person or $1,000,000 for injury to three 
or more persons during any single occurrence.

 No liability for exemplary or punitive damages.

 Larimore Pub. Sch. Dist. No. 44 v. Aamodt, et al., 2018 ND 71, 908 N.W.2d 442 (liability 
caps are constititutional).



LIABILITY OF INDIVIDUAL BOARD MEMBERS

 School board members NOT exempt from lawsuits 
brought against them personally.

 HOWEVER, there is immunity for school board 
members who carry out official functions (see 
NDCC 32-12.1-03(3)).

 School district must defend and indemnify any 
employee for any money damages for injuries 
proximately caused by negligence, wrongful act, or 
omission of employee acting in scope of employment 
or office (liability caps apply).

 No duty to indemnify if acting outside scope of 
employment or office.



LIABILITY OF INDIVIDUAL BOARD MEMBERS (CONT.)

 Several instances under ND law where board members can incur criminal liability, 
such as:

 NDCC 12.1-11-6:  Public servant refusing to perform duty imposed by law is guilty of 
class A misdemeanor

 NDCC 15.1-09-34:  Bidding requirements for contracts requiring expenditure of 
$25,000 or more; a board member who participates in violation of this section is guilty of 
class B misdemeanor.

 NDCC 15.1-07-17:  School district contracts – conflicts of interest; any person who 
violates this section is guilty of a class A misdemeanor.



CIVIL RIGHTS LIABILITY

 Section 1983 actions = arise under section 1983 of the federal Civil Rights Act of 1876.

 Liability attaches to any person who, “acting under color of state law” deprives a person of his or 
her federal constitutional and/or statutory rights.

 Plaintiff can bring a lawsuit against a school district or official for violation of a federal right, when 
there otherwise would be no remedy for the violation (e.g. hostile work environment based on sexual 
harassment).

 Liability based on:
• Whether plaintiff enjoyed a protected federal right;

• Whether a school district official or employee deprived him or her of that right; and,

• Whether the cause of that deprivation was an official practice, policy or custom.

 Policy, for purposes of civil rights action, includes:  policies and decisions officially adopted by a school 
board; regulations and decisions adopted and promulgated by school officials to whom the board has 
delegated final policy-making authority; and widespread practices of school officials or employees that 
are so common and well settled.



DISCIPLINE AND REMOVAL 
OF SCHOOL BOARD MEMBERS



DISCIPLINE OF BOARD MEMBER

 Nothing in NDCC addressing discipline 
(short of removal) of individual members 
by board.

 Adopt policies and regulations regarding 
code of ethics and “sanctions” for violation 
of code of ethics (policy BA).

 Public censure is likely most serious 
consequence.

 Removal as an officer, but no ability for 
board to remove another member from 
board.



REMOVAL OF BOARD MEMBER

By Judicial Proceedings:

 NDCC Chapter 44-10

 For misconduct, malfeasance, crime or misdemeanor in 
office, or for habitual drunkenness or gross 
imcompetency.

 Presented by the grand jury to district court.

 Accusation must state office charged.

 Judge transmits charge to state’s attorney and then 
state’s attorney serves notice on official.

 Official must appear and answer the accusation.

 Trial by jury.

By the Governor:

 NDCC Chapter 44-11 

 When by a preponderance of evidence after a hearing that 
officer is guilty of misconduct, malfeasance, crime in office, 
neglect of duty in office, or of habitual substance abuse or 
gross incompetency.

 Petition signed by qualified electors equal to 25% of 
number of persons enumerated in the school census for 
that district for most recent year census taken (if greater 
than 4,000, then only 15% required).

 Investigation and recommendation by attorney general to 
governor.

 Possible suspension during removal proceedings; 
appointment of another individual by board to fill vacancy.

 Governor appoints special commissioner (retired or 
former judge); hearing held in open court.



RECALL OF BOARD MEMBER

 NDCC 44-08-21 

 Petition signed by electors equal in number to 25% of voters who voted in most recent 
election that official sought to be recalled was on ballot (not including other recall elections).

 Must include stated reason for recall (can be broad or specific).

 Secretary of state must review the form of a recall petition; then submitted to school district 
business manager within 90 days after date petition is approved by secretary of state; 
business manager shall pass on the sufficiency of petition pursuant to NDCC 16.1-01-09.1.

 Name of official to be recalled is placed on ballot unless official resigns within 10 days after 
business manager certifies petition; other candidates interested in seat my be nominated as 
provided by law.

 Official cannot be recalled within one year of official‘s seat being on ballot at a regularly 
scheduled election.



VACANCIES IN OFFICE

 Another avenue to “remove” individual board member.

 Certain enumerated circumstances cause a vacancy to occur, including:

• Failure to discharge the duties of office for at least 60 consecutive days except when caused by 
military service, sickness or other unavoidable cause (i.e. failure to attend board meetings).

• Failure to qualify for office (i.e. failure to take oath of office).

• Cease to be resident of the school district.

• Convicted of a felony or any offense involving moral turpitude or a violation of oath.

 Vacancy fillable as provided in NDCC 15.1-09-05 (appointment or special election).



EMPLOYMENT OF INSTRUCTIONAL 
AND NON-INSTRUCTIONAL STAFF



EMPLOYMENT RELATED LEGAL ISSUES

 Instructional/certified v.  
Non-instructional/classified employees.

 Hiring, evaluation, discipline and 
termination.

 Contract Negotiations.

 Due Process proceedings.

 Access to personnel records.



EMPLOYMENT RELATED LEGAL ISSUES (CONT.)

 NDCC 15.1-09-33 (School Board Powers) 

 Contract with, employ, and compensate school district personnel

 Dismiss school district personnel

 Delegate via policy authority to administrator to hire, supervise, and terminate 
classified/non-instructional staff.

 Evaluation and discipline (some) of certified/instructional staff delegated to administrator(s).

 Hiring and termination of certified/instructional staff retained by school board.



CONTRACT EMPLOYEES V. CLASSIFIED EMPLOYEES

CONTRACT
 Employment until the end of the contract term.

 Employee can resign from the contract if employer 
accepts.

 Employer can discharge the employee for cause in 
some circumstances (for teachers NDCC 15.1-15-
07, 08).

 Teachers, principals, superintendents have continuing 
contract rights in most circumstances, but board may 
nonrenew for performance or RIF (for teachers 
NDCC 15.1-15-05, 06).

 Generally, if contract employment, cannot terminate 
but for cause.

CLASSIFIED
 Either party (employer or employee) can terminate the 

employment relationship at any time, with or without 
cause.

 An employer may not, however, terminate an employment 
relationship on the basis of the employee’s protected status 
(race, religion, sex, age, disability, etc.)

 Majority of staff presumed to be at-will (classified, non-
certified), unless the board decided to enter into contract 
with them.

 Can change the at-will status of employment by making a 
“promise of duration of employment” and no termination 
but for cause.

 Business managers are at-will employees.



CONTRACT NEGOTIATIONS WITH CERTIFIED STAFF

 Teachers, school counselors, and administrators only.

 NDCC Chapter 15.1-16

 Definitions are important!

 Recognition process:

 2 steps (although often combined in one petition)

 Recognition of negotiating unit (i.e. teachers/administrators) and of representative organization (i.e. 
local teachers association).

 Must meet at reasonable times and negotiate in good faith.

 Whole board v. negotiation committee.



DUE PROCESS PROCEEDINGS

 Continuing contract rights

 Certified/Instructional staff entitled to due process before employment can be reduced or 
terminated (even for egregious conduct or breach of contract).

 Due process = an “evidentiary” hearing

 Performance or RIF nonrenewal (NDCC 15.1-15-05, 06)

 Discharge for Cause (NDCC 15.1-15-07 through 15.1-15-11)

 More formal than nonrenewal hearing

 Administrative law judge presides over hearing

 Hearing conducted pursuant to NDCC ch. 28-32 (Administrative Agencies Practices Act)

 School Board is factfinder/jury.



BOARD ACCESS TO PERSONNEL RECORDS

 DON’T DO IT!!!

 Why?

 Exception:  Board President in connection 
with investigation into complaint against 
administration.

 Administrator or business manager can 
provide general employment information 
for purposes of aiding decision-making.



QUESTIONS?



AMY L. DE KOK

LEGAL COUNSEL

NORTH DAKOTA SCHOOL BOARDS ASSOCIATION

701-255-4127
1-800-932-8791

amy.dekok@ndsba.org
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