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SCOTUS

“…the first and last partisan filibuster of
the Supreme Court…”
•

•

•
•

April 6 -- Senate Republicans changed the rules to
lower the vote threshold for Supreme Court
nominees from 60 votes to a simple majority in
order to advance Neil Gorsuch to a confirmation
vote.
April 7 – Senate voted 54-45 to confirm. 3
Democrats voted YES.
April 10 -- Gorsuch was sworn in.
April 17 – Gorsuch participated in oral argument.

Gorsuch

Kennedy

Gorsuch and
SCOTUS
Thus far, has joined
conservative block
with Thomas and Alito.
• Will there be
another vacancy
during this
administration?
•

October 2016 Term: Key Cases for
Public Schools
•

•

•

Fry v. Napoleon Comm. Sch., 137 S.Ct. 743 (2017)
Endrew F. v. Douglas Cnty. Dist. Re-1, 137 S.Ct. 988
(2017)
Trinity Lutheran Church of Columbia, Inc. v. Comer,
137 S.Ct. 2012 (2017)

October 2016 Term: Cases of
Interest
•

•

•

•

Packingham v. North Carolina – state’s restriction on
registered sex offenders accessing social media sites
violated Free Speech clause.
Matal v. Tam – Lanham Act bar on disparaging
trademarks inconsistent with Free Speech clause.
Star Athletica v. Varsity Brands – cheerleader uniform
provider could copyright some designs.
National Labor Relations Board v. SW General Inc. –
Federal Vacancies Reform Act of 1998 bars a person
nominated for a position requiring presidential
appointment and Senate confirmation from filling that
office as “acting.”

Looking Ahead to October 2017
Term:
•

Janus v. American Federation of State, County, and
Municipal Employees Council 31, No. 16-1466, 851
F.3d 746 (7th Cir.), cert. granted Sept. 28, 2017.
•

•

Should public-sector “agency shop” arrangements be
invalidated under the First Amendment?
Should public employees have to opt in to union
speech on their behalf, or is it ok to require that they
opt out, under the First Amendment?

Looking Ahead to October 2017
Term (cont’d):
•

On Petition:
•

•

Window Rock Unified Sch. Dist. v. Reeves, 17- 447, 861
F.3d 894 (9th Cir.). Does a tribal court have
jurisdiction to adjudicate employment claims by
Arizona school district employees against the district,
which operates on the Navajo reservation?
Salazar v. S. San Antonio Indep. Sch. Dist., 17-386, 690
Fed. Appx. 853 (5th Cir.). Under the Gebser “direct
liability” theory of recovery under Title IX, does the
school district have liability when a high-ranking official
who satisfies the “appropriate person” test is the
person who is the abuser?

Looking Ahead to October 2017
Term (cont’d):
•

On Petition:
•

Kenosha Unified Sch. Dist. No. 1 Bd. of Educ. v. Whitaker,
858 F.3d 1034 (7th Cir.) Is a school policy requiring
boys and girls to use separate bathroom facilities that
correspond to their biological sex:
•

•

sex stereotyping that constitutes discrimination “based on
sex” in violation of Title IX?
a sex-based classification triggering heightened scrutiny
under an equal protection analysis?

Special Education

Two Special Education Cases In One Year
•
•
•

Fry v. Napoleon Comm. Sch., 137 S.Ct. 743 (2017)
Endrew F. v. Douglas Cnty. Dist. Re-1, 137 S.Ct. 988 (2017)
Both pre-Gorsuch = 8 justices

Fry v. Napoleon Community Schools, 137
S.Ct. 743 (Feb. 22, 2017)
•

•

•

Question: May parents of a student with a disability bypass
the Individuals with Disabilities Education Act (IDEA)
procedures and sue a school district directly for alleged
violation of the Americans with Disabilities Act and the
Rehabilitation Act as damages are not available under the
IDEA?
Facts: Parents alleged harm from school district’s refusal to
allow service dog to accompany elementary school child with
cerebral palsy. School maintained student was adequately
served by aid.
Importance to schools: NSBA argued in amicus brief that a
direct route to litigation discourages collaboration through
the IDEA process.

Fry v. Napoleon Community Schools, 137
S.Ct. 743 (Feb. 22, 2017)
SCOTUS decided:
• Exhaustion of administrative remedies under IDEA is not
necessary when the gravamen (main idea) of the plaintiff's
complaint is something other than the denial of a Free
Appropriate Public Education (FAPE), because relief for denial of
FAPE is the only relief IDEA makes available.
In other words:
• A student with disabilities who receives services from a school
district under IDEA does not have to go through the IDEA
procedures (due process hearing) before filing suit in court, if the
suit claims harm like emotional distress, and is based on rights
provided by a law other than IDEA. These suits usually ask for
money damages.

Fry v. Napoleon Community Schools, 137
S.Ct. 743 (Feb. 22, 2017)
What the decision means for schools:
• Easier pathway to litigation
• May affect how your special education staff document
services provided under ADA v. IDEA.
• Consult your
COSA attorney
and your state
school boards
association.

Endrew F. v. Douglas Cnty. Dist. Re-1, 137
S.Ct. 988 (2017)
•

•

•

Question: What is the level of educational benefit that school
districts must offer/provide children with disabilities to achieve
the “free appropriate public education” (FAPE) guaranteed by the
Individuals with Disabilities Education Act (IDEA)?
Facts: Endrew F. is a student with autism whose parents
unilaterally placed him in a private school and requested tuition
reimbursement, claiming the district had failed to provide FAPE.
Their main argument was that the public school’s IEP did not offer
a program reasonably calculated to enable Endrew to receive
educational benefits. There was little progress in his years with
the program proposed by the district.
Parents petitioned SCOTUS to hear the case, noting a split among
federal appellate courts about whether the substantive prong of
the FAPE test laid out in Rowley requires a showing of something
more than trivial de minimis educational benefit.

Endrew F. v. Douglas Cnty. Dist. Re-1, 137 S.Ct.
988 (2017)
Rowley said substantive prong of FAPE means an educational
program “reasonably calculated to enable the child to receive
educational benefits.”
• Courts applying Rowley generally have referred to this as the
"some benefit" or "more than merely de minimis" standard.
• Roberts: “It says ‘some benefit,’ but you're -- you're reading it
as saying ‘some benefit,’ and the other side is reading it as saying
‘some benefit,’ …. And it makes a difference.”
• SCOTUS seemed open to clarifying that standard, especially in
“close” cases and/or cases where the child’s progress cannot
easily be measured against grade level standards.
Importance for Schools: NSBA argued in its amicus brief that
creating a new, broad standard would unduly burden schools,
encourage litigation, and add be unworkable in practice. Schools
already provide much more than “more than merely de minimis”
benefit.
•

Endrew F. v. Douglas Cnty. Dist. Re-1, 137
S.Ct. 988 (2017)
SCOTUS Decided (8-0):
• Rowley “ … is markedly more demanding than the
‘merely more than de minimis’ test applied by the
Tenth Circuit.”
• The[IDEA] guarantees a substantively adequate
program of education to all eligible children.
• Require IEP to “be appropriately ambitious in light of
his circumstances.”
In other words: For students with disabilities whose
progress cannot easily measured against grade level
standards, the FAPE obligation requires schools to design
an “appropriately ambitious,” and “reasonable” program.

Legal Effects of Endrew F.
•

•

•

7th and 8th Circuit Federal Courts of Appeals had already explicitly
required “progress” as a component to satisfy FAPE.
D.B. v. Ithaca City School District, 2017 WL 225839 (2nd Cir. 2017):
Court decided non-verbal 18-year-old’s IEP was substantively
adequate because it was “sufficiently tailored to her needs to
ensure meaningful progress.”
M.C. by and through M.N. v. Antelope Valley Union High School
District, 858 F. 3d 1198 (9th Cir. 2017): Court sent case back to
District Court for review in light of the findings in Endrew F. for a
case involving. Blind and developmentally delayed student
suffering from Norrie Disease. “The school must implement an
IEP that is ‘reasonably calculated to remediate and, if appropriate,
accommodate the child’s disabilities so that the child can make
progress in the general education curriculum,’ taking into account
the progress of his non-disabled peers and the child’s potential.”

Endrew F. v. Douglas Cnty. Dist. Re-1, 137 S.Ct. 988
(2017)
What the decision means for schools:
•
•
•
•

Families may request review of IEPs and progress.
The decision provides much deference to educational
judgements of school authorities.
If a case gets to a court, the school will have to show “a
cogent and responsive explanation for their decisions.”
Consult with your COSA attorney and state school
boards association.

Endrew F. v. Douglas Cnty. Dist. Re-1, 137 S.Ct. 988
(2017)
When drafting IEP, consider whether it’s designed to
assist the student in making progress*:
•

•

•

Begin with an accurate baseline – “present levels” data needs
to be current and accurate and should align with goals in the
previous IEP so that it is clear to the team which goals have
been met and which goals have lacked success.
Goals should be stated to allow for clear measurement.
SMART -- specific, measurable, assignable, realistic and timebased. Clearly state the expected outcome and the
timeframe in which the outcome is expected to be reached.
If a student is not progressing during the school year, the IEP
team must meet to review goals and adjust accommodations,
modifications, and supports to improve progress.

*Content adapted from materials prepared by Stephanie Jones and Jennifer Deutch
for 2017 School Law Practice Seminar.

Pollack v. Regional School Unit 75 et al., No.
2:13-cv-109-NT (D. Maine April 28, 2017)
•

•

Parents requested recording device for son, who is
nonverbal, as accommodation under ADA Title
II/Section 504, claiming it is necessary to give him
equal opportunity to participate in and benefit from
the school’s programs.
District court decided for the school district on
these claims at the summary judgment stage (before
trial).
•

•

The decision by DPHO that the device is not necessary for
FAPE, and may even hinder the child’s education preclude
plaintiffs from establishing essential elements of their claim

On appeal to 1st Circuit

M.R. v. Ridley School District, No. 162465, (3rd Cir. 2017) on petition for
rehearing en banc
•

•

3-judge panel decided to uphold an award of
attorneys’ fees to parents who won stay-put relief
they sought. School district is appealing to entire
3rd Circuit.
NSBA amicus brief argues:
•

The panel decision severely undercuts the centrality of
FAPE under the IDEA and significantly magnifies the
burden on a school district despite its compliance with its
IDEA obligations.

L.H. Hamilton County Dep’t of Educ.,
No. 14-126 (E.D. Tenn. Jul 17, 2017)
•

•

•

•

Parents claim school district’s proposed placement
for a child in self-contained classroom does not
meet the Least Restrictive Environment (LRE)
obligation. Parent placed child in private school
and challenged the district’s program.
Hearing officer ruled for the school district; federal
district court ruled for the parents.
School district is appealing to the 6th Cir. Court of
Appeals.
Question: How does Endrew F. decision affect the
LRE framework?

LGBT Rights

G.G. v. Gloucester Cty. Sch. Bd. – Transgender
student claim against VA school district based
on bathroom policy
•

•

•

•

Supreme Court granted cert. October 28, 2016 and the case
was set for oral argument in late March.
On February 22, the Trump administration withdrew the
guidance issued by the Obama administration on which the
appellate court’s decision granting the student’s emergency
injunction had been based.
On March 6, the Supreme Court sent the case back to the
appellate court for further consideration in light of the new
guidance.
On Aug. 2, the appellate court sent the case back to the trial
court to decide whether GG’s claim is moot because he
graduated.

Whitaker v. Kenosha Unif. Sch. Dist. No. 1,
858 F.3d 1034 (7th Cir. 2017) – Transgender
student claim against WI school district based
on bathroom policy
•

•

Appellate panel (3 judges) decided trial court
properly ruled for a transgender student, granting
a preliminary injunction allowing use of
restrooms according to gender identity.
The student was likely to succeed on the merits
of his claim under both Title IX and the Equal
Protection clause.

Whitaker v. Kenosha Unif. Sch. Dist. No. 1,
858 F.3d 1034 (7th Cir. 2017) – Transgender
student claim against WI school district based
on bathroom policy
•

•

“A policy that requires an individual to use a
bathroom that does not conform with his or her
gender identity punishes that individual for his or
her gender-nonconformance, which in turn
violated Title IX.”
District’s argument that the policy was necessary
to protect privacy interests of all student based
on “sheer conjecture and abstraction,” so
insufficient to establish an “exceedingly
persuasive” justification.

Whitaker v. Kenosha Unif. Sch. Dist. No. 1, 858
F.3d 1034 (7th Cir. 2017)
•

•

“This policy does nothing to protect the privacy
rights of each individual student vis a vis student who
share similar anatomy and it ignores the practical
reality of how [Whitaker], as a transgender boy, uses
the bathroom: by entering a stall and closing the
door.”
August 14, 2017 -- School District filed a petition for
certiorari requesting that SCOTUS hear the case.

NSBA Resource

Transgender Students FAQ

http://www.nsba.org/
nsba-faqs-transgenderstudents-schools

Hively v. Ivy Tech. Community College of
Indiana, 853 F.3d 339 (7th Cir. 2017) –
sexual orientation claim in employment
•

•

For the first time, a federal appellate court decided (83) that an employee may bring a claim of sexual
orientation discrimination against an employer under
Title VII.
"The logic of the Supreme Court's decisions, as well as
the common-sense reality that it is actually impossible
to discriminate on the basis of sexual orientation
without discriminating on the basis of sex, persuade us
that the time has come to overrule our previous cases
that have endeavored to find and observe that line…"

First Amendment

First Amendment – 6 Rights
Congress shall make no law respecting
an establishment of religion, or
prohibiting the free exercise thereof;
or abridging the freedom of speech, or
of the press; or the right of the people
peaceably to assemble, and to petition
the Government for a redress of
grievances.

“A LITTLE CASE ABOUT TIRE SCRAPS
AND PLAYGROUNDS…”

Trinity Lutheran Church of Columbia, Inc. v. Comer,
137 S.Ct. 2012 (2017)
•
•

•

Argued April 19, 2017
Question: Does Missouri’s practice of excluding
religious entities from a playground- surfacing
program violate the federal constitution’s Free
Exercise (1st Amendment) protection?
Facts: Church was denied state playground funds
because of its religious mission, reflecting state
constitution’s restriction on state aid to religious
institutions.

Trinity Lutheran Church of
Columbia, Inc. v. Comer, HOLDING
SCOTUS Decided (7-2):
•

Missouri’s policy of expressly denying a qualified religious
entity this public benefit solely because of its religious
character “goes too far.” The state’s interest in “skating as
far as possible from religious establishment concerns” is not
enough to survive the Court’s strict scrutiny of this penalty
imposed on the free exercise of religion.

In other words:
•

To deny a religious institution this public safety benefit based
only on its religious character violates the Free Exercise
Clause. In this case, at least, fear of an Establishment Clause
violation is not enough to justify the restriction on religious
freedom.

The Dissent
Sotomayor and Ginsburg dissenting:
“This case is about nothing less than the relationship
between religious institutions and the civil government –
that is, between church and state. The Court today
profoundly changes that relationship by holding, for the
first time, that the constitution requires the government
to provide public funds directly to a church.”

Trinity Lutheran Church of Columbia, Inc. v. Comer,
cont’d
Why it’s important:
• The Court re-examines direct state and local
government funding to religious institutions.
• The Court explores the “play in the joints” between
the Free Exercise and Establishment Clauses.
• Although the dissent distinguishes this case from the
line of decisions about indirect aid programs (Zelman,
see FN2), the majority’s Free Exercise analysis might
be used to argue expansion of some state voucher
programs.

Trinity Lutheran and public schools
39 state constitutions have “Blaine Amendments” –
barring government aid to religion.
• Missouri’s: “No money shall ever be taken from the
public treasury, directly or indirectly, in aid of any
church, sect, or denomination or religion”
• Have been barriers to
vouchers and tax credit
programs and have been
relied upon to exclude
religious schools
•

School Choice Cases Sent Back to State Supreme
Court After Trinity Lutheran
•
•

•

•

New Mexico Ass’n of Non-public Schools v. Moses,
Colo. State Bd. of Educ. v. Taxpayers for Pub. Educ.;
Douglas Cty. Sch. Dist. v. Taxpayers for Pub. Educ.; Doyle
v. Taxpayers for Pub. Educ.
State Supreme Courts found textbook purchasing and
lending program and school district based voucher
program violated state constitutional restrictions on
aid to religious institutions.
Now they must reconsider in light of Trinity Lutheran.

Issue to Watch –
Student/Employee Protests
•

•

If there is no disruption, conduct by students, so long as it
remains peaceful, is protected speech activity under Tinker
and Barnett.
BUT what about employees/coaches? Pickering and Garcetti
say public employees have right to speak on issues of
public concern, but employer has more control when the
speech is pursuant to his/her duties. Consider:
•
•

•

Whether staff member is a position to influence students
Position in the organization – will his/her actions be taken as
speaking for the District?
Does the employee respect believes/views of
students/community?

NSBA Resource

NSBA Amicus Briefs

http://www.nsba.org/amicusbriefs

NSBA Resource

Supreme Court Charts

https://www.nsba.org/us-supreme-courtdocket
https://www.nsba.org/abbreviated-ussupreme-chart

Federal Policy

Civil Rights Enforcement in Schools –
Obama Administration
•
•
•
•

Robust enforcement
Many guidance documents
Increased requirements under Civil Rights Data Collection
Key areas:
• Disparities in school discipline
• Treatment of students with disabilities (restraint; bullying;
disparities in identification; academic goals; effective
communication; service animals)
• Treatment of LGBT students (bullying; transgender
student records, facilities use, participation in sports)
• Equity in funding and resources, including teachers
• Sexual harassment and violence
• Website accessibility

Agency Guidance

NSBA Comment

October 2010 Dear Colleague Letter on
bullying and harassment issued by ED Office for
Civil Rights

(Letter to ED) Enforcement standard goes
beyond the law; please clarify so schools can
work with agency to keep students safe

November 2014 Dear Colleague Letter on
Effective Communication for students with
hearing, vision, or speech disabilities

(Letter to ED) Requiring schools to conduct
IDEA and ADA analysis for effective
communication needs misstates the law and
bypasses IDEA process. Will lead to
unnecessary burdens on schools and will
disrupt services.

May 2016 Dear colleague Letter on
accommodating transgender students

(Statement) The guidance expresses an
interpretation of Title IX that is unsettled law.
A dispute about the intent of the federal law
must ultimately be resolved by the courts and
the Congress.

Civil Rights Enforcement in Schools –
Trump Administration

Transgender guidance withdrawal and
Instructions to the Field
• February 22, 2017 -- DOJ and ED withdrew the
joint guidance issued May, 2016 and issued a brief
guidance letter.
• June 6, 2017 – ED OCR said field offices can no
longer rely on May 2016 DCL or the predecessor
2015 private letter concerning transgender
students’ rights under Title IX as a basis for
resolving a complaint. Apply Title IX and
regulations as interpreted by federal courts. OCR
has continuing jurisdiction over many types of
claims including different treatment based on sex
stereotyping.

Civil Rights Enforcement in Schools –
Trump Administration (cont’d)
OCR Instructions to the Field re: Scope of
Complaints
• June 15, 2017 -- Applies to current and new
complaints. No single “type” of complaint will be
automatically treated differently in terms of scope,
type or amount of data needed, or type or amount
of review required by HQ No longer follow rule of
requiring last 3 years of data/complaints previously
in place for certain claims. Investigations to be
considered case-by-case, using existing law and
guidance, based on allegations in the complaint.

NSBA Resource

NSBA’s “Key
Federal
Agency
Guidance 20082017”
https://www.nsba.o
rg/key-federalagency-guidance2008-2016

Executive Orders on Regulatory Reform
•

•

13771 (1/30/17) For every one new regulation
issued, at least two prior regulations must be
identified for elimination, and the cost of planned
regulations must be prudently managed and
controlled through a budgeting process.
13777 (2/24/17) Requires all agencies (except
those receiving waivers) to designate a
Regulatory Reform Officer and Task Force to
oversee and make recommendations to agency
head regarding repeal, replacement, modification
of existing regulations.

ED Notice Requesting Identification
of Regulations for Review
•

Notice published late June requests stakeholders to
identify for review regulations and guidance that are
"unduly costly" and "unnecessarily
burdensome." Comments to the Department were
due Sept. 22, 2017.

NSBA Comments on ED Request Re: “Unduly
Costly or Unnecessarily Burdensome” Regulations
•

•
•

•

•

Provision of FAPE under Section 504 regulations
and related guidance
Definition of “Day” under IDEA regulations
Independent Education Evaluation (IEE) under
IDEA regulations
Specificity of Due Process Complaints under
IDEA
Stay-put Placement under IDEA Regulations

NSBA Comments on ED Request Re: “Unduly
Costly or Unnecessarily Burdensome” Regulations
(cont’d)
•

Guidance:
•

•

•

•
•

•
•
•

Alignment of IEPs with State Academic Content Standards
(OSEP 2015)
Effective Communication under the American with Disabilities
Act (OCR 2014)
Website Accessibility enforcement activity (OCR under Section
504)
Fiscal Equity under Title VI (OCR 2014)
Students with Disabilities In Extracurricular Athletics (OCR
2013)
Bullying and Harassment under Title IX (OCR 2010)
OCR Procedures--Revised Case Processing Manual
OCR Civil Rights Data Collection

Executive Order on Enforcing Statutory
Prohibitions on Federal Control of Education
•
•

•

•

April 26, 2017
Policy of the executive branch: to protect and preserve
state and local control of education
Directs Secretary of Ed. to review all ED regulations
and guidance documents relating to specific federal
statutes to examine whether they comply with federal
laws prohibiting ED from exercising any direction,
supervision, or control over areas subject to State and
local control; and
Rescind/revise any regulations or guidance inconsistent
with statutory prohibitions within 300 days.

Executive Order on Enforcing Statutory
Prohibitions on Federal Control of Education
Areas identified as subject to state and local
control:
(i) the curriculum or program of instruction of
any elementary and secondary school and school
system;
(ii) school administration and personnel; and
(iii) selection and content of library resources,
textbooks, and instructional materials.
•

Immigration
Enforcement

Plyler, sanctuary school districts, ICE and serving
undocumented students.

Landmark decision: Plyler v. Doe, 457 U.S. 202
(1982)
Court held that under the Equal Protection Clause,
undocumented school-aged children were entitled
to the same free public education that was made
available to other residents of the same school
district, irrespective of their immigration status.

Jan. Executive Order: Enhancing Public
Safety in the Interior of the United
States
https://www.whitehous
e.gov/the-pressoffice/2017/01/25/presi
dential-executiveorder-enhancingpublic-safety-interiorunited

What is a sanctuary school district?
•

•

•

Under the Jan. 25 Executive Order, the current
Administration specifically identifies “sanctuary
jurisdictions” as those that may lose eligibility for
federal grants.
However, there is no common definition of a
“sanctuary” jurisdiction. It depends on the
jurisdiction and context.
This is a political, not a legal term; it means different
things to different people.

How real is the potential for loss of
federal funds?
•

•

•

•

At first glance, the Jan. 25 Executive Order seems to
implicate only federal grants related to law
enforcement.
If the EO is read broadly, this is a very complex
question under Tenth Amendment. Notice problems.
It is generally understood that the federal government
cannot require states to assist with federal law
enforcement, absent contractual obligation.
Because most federal funds for schools come through
congressional appropriation, substantive changes
would require congressional approval.

April 25, 2017, Federal court ruling on
EO…
•

•

•

•

City and County of San Francisco v. Trump, Case No.
3:17-cv-00485-WHO (N.D. Cal.).
County of Santa Clara v. Trump, Case No. 5-17-cv00574 (N.D. Cal.).
Federal judge issued a nationwide injunction of the
part of the President’s Jan. 25th EO, prohibiting the
withholding of federal funds from jurisdictions that
refuse to cooperate with immigration authorities.
In May, AG Sessions issued a memo saying grants will
only be withheld from jurisdictions that are not in
compliance with Section 1373.

July 25, 2017 – New Conditions on
Edward Byrne Memorial Justice
Assistance Grants
•

•

•

Attorney General Sessions issued a press release
announcing DOJ had posted a solicitation for the Byrne
JAG program with new conditions requiring increased
information sharing federal, state, and local law
enforcement.
Chicago announced a law suit, request for preliminary
injunction Monday, August 7, challenging the conditions.
Sept. 15 – Federal judge blocked the Trump
administration's rules requiring so-called sanctuary cities
to cooperate with immigration agents in order to get a
public safety grant.

Sanctuary vs. Plyler
•

Sanctuary can be politically loaded term.
•
•

•

May subject school district to federal action/scrutiny.
May overpromise deliverables. (i.e., ICE access;
FERPA)

Plyler is the law of the land.
•

•

Recognizes broad constitutional right of access,
including potential chilling effect of anti-access policies.
Represents legal over political choice.

What if ICE comes to my school district?
•

•

•
•

•

October 2011, Immigration & Customs Enforcement issued
its “Sensitive Enforcement Location” policy.*
ICE “enforcement action at or focused on a sensitive
location … must have prior approval” from senior DHS
officials.
Sensitive location includes schools.
But, enforcement action can happen under exigent
circumstances.
And, ICE can still obtain records, documents and similar
materials from officials or employees, provide notice to
officials or employees, and serve subpoenas.

*Memorandum from John Morton, U.S. Immigration and Customs Enforcement Director, to Field
Office Directors et al., Policy No. 10029.2 (Oct. 24, 2011), available at
https://www.ice.gov/doclib/ero-outreach/pdf/10029.2-policy.pdf

Basics for Schools
Determine district policy.

•
•
•

•

•
•

Speak in terms of Plyler where possible.
Be sure staff is clear on when to share
information. Remind them, when in doubt, STOP
and call your COSA attorney!

Communicate policies to your schools,
students and families.
Respond to concerns and document.
Prepare in advance for media coverage.

NSBA/COSA Resource

Immigration Enforcement Webinar April 26

https://www.nsba.org/Events

Deferred Action for Childhood Arrivals*
•

•

Created in 2012 as a result of policy changes by
the Obama administration.
DACA protection is not a lawful status, but
instead temporarily provides certain individuals
who entered the U.S. before the age of 16, were
illegally present in the U.S. on June 15, 2007, and
meet several other guidelines with temporary
protection from removal and the ability to apply
for work authorization.
*Content adapted from 2017 Seminar paper
by Tejas Shah.

Deferred Action for Childhood Arrivals*
•

•

•

September 5, 2017 --Trump administration
terminated this program.
Practical impact -- Individuals will begin to lose
their DACA protection in 2018, with all
“DACAmented” individuals losing such
protection by 2020, unless Congress acts to
change the law.
A person whose DACA protection lapses
becomes subject to removal.
*Content adapted from 2017 Seminar paper
by Tejas Shah.

NSBA Statement on DACA rescission
•

“Public schools continue to make progress in helping
students prepare for college, careers and life. However,
progress is threatened if students are fearful of coming to
school. NSBA is deeply concerned by the administration’s
decision to end the DACA program. We’re long-standing
supporters of educating all students regardless of
immigration status. Now that the issue is solely before
Congress, we urge it to amend the Illegal Immigration
Reform and Immigrant Responsibility Act of 1996 to
authorize the cancellation of removal, resolve
immigration status, and work toward U.S. citizenship of
undocumented students who are long-term residents.”

Issue to Watch – Data Privacy
•

•

Department of Education and Federal Trade
Commission to host joint workshop to address
student records privacy (Family Educational
Rights and Privacy Act) and ed tech operator
responsibilities (Children’s Online Privacy
Protection Act) on Dec. 1, 2017.
Recent hearing June 28, 2017 by Subcommittee
on Early Childhood, Elementary and Secondary
Ed:
•

“Exploring Opportunities to Strengthen Education
Research While Protecting Student Privacy”

Working with and through our State Associations, to
advocate for equity and excellence in public
education through school board leadership.

www.nsba.org

