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The Every Student Succeeds Act 
(ESSA) includes a provision that 
attempts to prevent school district 
employees who have engaged in 
sexual misconduct with students 
from being passed around to other 
unwitting school districts.  The provision 
requires states, departments of public 
instruction, or school districts to enact 
laws, rules, or policies to achieve this 
end.  Specifically, any “individual who 
is a school employee, contractor, or 
agent” is prohibited from “assisting a 
school employee, contractor, or agent 
in obtaining a new job, apart from the 
routine transmission of administrative 
and personnel files, if the individual or 
agency knows, or has probable cause 
to believe, that such school employee, 
contractor, or agent engaged in sexual 
misconduct regarding a minor or 

student in violation of the law.” 
This requirement does not apply if:

1. The information was properly 
reported to an appropriate law en-
forcement agency;
2. The information was properly 
reported to any other authorities, as 
required by federal, state, or local 
law, including title IX; and
3. a.   The matter is officially 
closed; 
 b.   The individual has been 
charged and acquitted or otherwise 
exonerated; or
 c.   The matter remains open 
and no charges have been filed 
within 4 years. 

Prohibition on Aiding and Abetting Sexual Abuse

On Friday, June 3, 2016, twenty 
North Dakota school business 
managers were honored at the 
Heritage Center for having completed 
the North Dakota school business 
manager certification program.  Twelve 
of the business managers received 
the mastery designation --  the 
program’s highest distinction.  School 
board members and superintendents 
joined family members and friends in 
celebrating this significant professional 
accomplishment. Guest speakers 
included NDSBA President Jim Rostad, 
North Dakota Association of School 
Business Managers President Christi 
Schaefbauer, and Superintendent of 
Public Instruction Kirsten Baesler. 

The North Dakota school business 
manager certification program provides 
business managers with practical 
education and training to help them 
successfully perform their duties 
and meet statutory and regulatory 
responsibilities.  The program, 
which is offered over a period of two 
years,  requires on-site and electronic 
participation.  Instructors include 
superintendents, business managers, 
and state officials with expertise in 
specific areas. 

The certification program is 
administered by the NDSBA, in 
conjunction with the North Dakota 
Association of School Business 
Managers.  

North Dakota School Business Manager Certification Program - Graduation

Left to right: Kim Dressler, Richlardton-Taylor; Angela Riehl, Underwood and Wilton; 
Roxanne Phipps (back), Hatton; Wanda Hogness, Milnor; Maria Dunlap (back), Leeds; 
Andrea Lauer, McClusky; Roberta Hinkel (back), Park River; Jennifer Lunde, St. Thomas; 
Cathi Heuchert (back), Grafton; Becky Smith (back), McKenzie County; Liz Huus, Lewis 
and Clark; Wanda Kirsch (back), Elgin-New Leipzig; Barbara Fixen, Alexander; Vicky 
Grothmann (back), Hillsboro; Lana Norton, Ellendale; Darin Scherr (back), Bismarck; Nicole 
Boote, Midkota; North Dakota School Boards Association President Jim Rostad (back), 
Superintendent of Public Instruction Kirsten Baesler;  North Dakota Association of School 
Business Managers President Christi Schaefbauer.  Not pictured who completed: Walter 
Hollifield, Fort Totten; Lori Lorz, North Border; Amy Maurer, Montpelier
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Although the ESSA allows for 
policies on this provision, the 
NDSBA's review of the language 
netted more questions than answers. 

•  What is meant by the phrase 
“assisting . . . in obtaining a 
new job?” While the routine 
transmission of administrative 
and personnel files is 
permitted, is confirming dates 
of employment telephonically 
prohibited?  Perhaps writing a 
letter of recommendation would 
be prohibited.  However, if the 
job being sought is not at all 
related to the education sector 
and no vulnerable populations 
are to be encountered, is the 
activity still prohibited?  

•   At what point does one 
individual “know” or “have 
probable cause to believe” that 
another engaged in sexual 
misconduct with a minor?  Is 
rumor or innuendo sufficient?

•   What precisely comes 
within the definition of “sexual 
misconduct?”  Does that phrase 
extend to hugging, touching, 
or texting, and in the case 
of texting, what degree of 
explicitness is envisioned?

•   If one becomes aware that 
assistance was rendered, is 
there a reporting requirement 
and if so, to whom?

•   If an individual knowingly 
renders assistance, is there 
a penalty applicable to the 
individual and is there any 
liability on the part of that 
individual’s school district?  

The NDSBA determined that a 
concerted legislative approach to this 
federal requirement was necessary 
and therefore asked Superintendent 
of Public Instruction Kirsten Baesler 
to work with Attorney General Wayne 
Stenehjem and craft a statute that 
clearly sets forth rights, duties, and 
consequences for all who might be 
impacted by this ESSA provision.   

Continued from page 1
nAiding and Abetting Abuse

On May 18, 2016, President Obama 
and U.S. Secretary of Labor Tom 
Perez announced the publication of 
the Department of Labor’s final rule 
updating overtime regulations. In 
2014, President Obama directed the 
Department to update regulations 
defining which white collar workers 
are protected by minimum wage 
and overtime standards of the 
Fair Labor Standards Act (FLSA). 
The memorandum also instructed 
the Department to look for ways 
to modernize and simplify the 
regulations, while ensuring that the 
FLSA’s intended overtime protections 
are fully implemented.

Key Provisions of the Final Rule
The final rule focuses primarily on 

updating salary and compensation 
levels needed for executive, 
administrative, and professional 
workers to be exempt. Specifically, the 
final rule:

•  Sets the standard salary level 
at the 40th percentile of earnings 
of full-time salaried workers in the 
lowest-wage census region ($913 

Defining And Delimiting Exemptions for Certain Employees 
Under the Fair Labor Standards Act

per week and $47,476 annually 
for a full-year worker);

•  Sets the total annual 
compensation requirement for 
highly compensated employees 
subject to a minimal duties test to 
the annual equivalent of the 90th 
percentile of full-time salaried 
workers nationally ($134,004); 
and

•  Establishes a mechanism for 
automatically updating salary and 
compensation levels every three 
years to maintain levels at the 
aforementioned percentiles and 
to ensure that they continue to 
provide useful and effective tests 
for exemption.

Additionally, the final rule amends 
the salary basis test to allow 
employers to use nondiscretionary 
bonuses and incentive payments 
(including commissions) to satisfy up 
to 10 percent of the new standard 
salary level.

The effective date of the final 
rule is December 1, 2016. Initial 
increases to the standard salary 
level (from $455 to $913 per week) 
and the total annual compensation 
requirement for highly compensated 
employees (from $100,000 to 
$134,004 per year) will be effective 
on that date. Future automatic 
updates to those thresholds will 
occur every three years, beginning 
on January 1, 2020. 

Policy Services 
Renewal Reminder

NDSBA will mail Policy Services 
renewal notices to school districts 
in June.  Basic Policy Services 
membership is $250 and includes 
access to a monthly online news-
letter, 10 free sample policies 
upon request, and the option to 
participate in fee-based required 
and customized policy manual 
services.
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On May 31, 2016, the United States 
Secretary of Education released 
a notice of proposed rulemaking 
pertaining to the Every Student 
Succeeds Act (ESSA) and invited the 
submission of comments until August 
1, 2016.  The rules are expected to 
be finalized later this year.  The rules 
may be found in their entirety at 81 
FR 34539 (May 31, 2016). 

In addition to overall comments, the 
Secretary has asked for comments to 
several specific questions, including 
the following:

Whether [the U.S. Department 
of Education] should include 
additional or different options, 
beyond those proposed in this 
Notice of Proposed Rulemaking, 
to support States in how they 
can meaningfully address low 
assessment participation rates 
in schools that do not assess at 
least 95 percent of their students, 
including as part of their State-
designed accountability system 
and as part of plans schools 
develop and implement to 
improve, so that parents and 
teachers have the information 
they need to ensure that all 
students are making academic 
progress. 

For purposes of school 
accountability, ESSA requires each 
state to annually measure the 
academic achievement of at least 95 
percent of all students and 95 percent 
of the students in each subgroup 
on the state’s English language arts 
and mathematics assessments.  The 
required subgroups are economically 
disadvantaged students, students 
from major racial and ethnic groups, 
students with disabilities, and English 
language learners. 

If a school fails to meet the 95 
percent participation requirement for 
all students or for one or more student 
subgroups, the proposed regulations 
would require that:

•  The school be assigned a 
lower summative rating; 

•  The school be assigned the 
lowest performance level on the 

Every Student Succeeds Act – 
Notice Of Proposed Rulemaking

state’s academic achievement 
indicator; 

•  The school be identified 
for targeted support and 
improvement; or 

•  The state implement another 
consequence that will result in a 
similar outcome in terms of the 
annually required meaningful 
differentiation and will lead to 
improvements in the school’s 
assessment participation rate 
so that it will, in the future, meet 
the 95 percent participation 
requirement. 

The proposed regulations would 
also require the school to develop 
and implement an improvement plan 
that addresses low participation rates 
and includes interventions to improve 
the rates in subsequent years. The 
plan would have to be developed 
in partnership with stakeholders, 
including parents, and be approved 
and monitored by the school district.

If a school district has a significant 
number of schools missing the 95 
percent participation rate, that district 
would have to develop and implement 
an improvement plan that includes 
additional actions to support the 
effective implementation of school-
level plans to improve its participation 
rates.  The state Superintendent of 
Public Instruction would be charged 
with reviewing and approving this plan. 

Finally, proposed regulations would 
require the state to include in its report 
card a clear explanation of how it will 
factor the 95 percent participation 
rate requirement into its accountability 
system.

Comments submitted in response 
to this document should be submitted 
electronically through the Federal 
eRulemaking Portal at www.
regulations.gov by selecting Docket ID 
ED-2016-OESE-0032 or mailed to the 
Director of the Information Collection 
Clearance Division, U.S. Department 
of Education, 400 Maryland Avenue 
SW., Mailstop L-OM-2-2E319LBJ, 
Room 2E115, Washington, DC 20202-
4537. 

Cyber Security 
Webinar

The North Dakota Insurance Reserve 
Fund (NDIRF) has partnered with 
the Multi-State Information Sharing 
and Analysis Center (MS-ISAC) to 
make available a webinar introducing 
a wealth of cyber security resources 
available free of charge to all state, 
local, tribal, and territorial government 
entities. Erin Dayton, Senior Program 
Specialist with the MS-ISAC, will 
present on the benefits and resources 
available to state, local, tribal, and 
territorial governmental entities for no 
cost through MS-ISAC membership. 
Following are some of the MS-ISAC 
membership benefits.

•  CERT Incident Response: 
MS-ISAC can provide incident 
response performed by SANS 
certified and experienced incident 
handlers who are experts in 
incident response, computer 
forensic analysis, and malware 
analysis. This unique skill 
set combination enables the 
Computer Emergency Response 
Team (CERT) to more holistically 
investigate and report on activities 
that may have taken place on the 
computing infrastructure, as well 
as enabling them to coordinate 
with and augment existing incident 
responders and malware analysts 
on the ground. CERT can perform 
remote or on-site analysis that 
helps answer questions regarding 
a specific event, incident, or 
investigation, in a manner that is 
accurate, repeatable, and concise.

•  Network and Web 
Application Vulnerability 
Assessments: MS-ISAC can 
perform both network and web 
application vulnerability scans 
to help identify vulnerabilities 
that could be leveraged by 
malicious entities seeking to gain 
unauthorized access to a victim’s 
infrastructure, disrupt service, or 
cause other system issues. In an 
effort to help enable organizations 
to be better prepared for current 
threats, MS-ISAC can provide 
a free network vulnerability 

Continued on page 4
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your calendarmark

2016 NDSBA Annual Convention 
October 27-28, 2016
Ramkota Hotel, Bismarck

2017 NSBA Annual Conference
March 25-27, 2017
Denver, CO

2017 NDSBA Annual Convention
October 26-27, 2017
Ramkota Hotel, Bismarck

superintendent
vacancies

Pingree-Buchanan School District
Superintendent/High School Principal
Contact:  Jon Martinson
(701) 255-4127
Email: jon.martinson@ndsba.org
Position begins: July 15, 2016
Application:  www.ndsba.org
Deadline:  July 1, 2016

scan of up to 10 public facing 
IP addresses and five website 
domains, which also includes a 
website’s subdomains. Once the 
scans have been performed, the 
results will be reviewed and sent 
in the form of a report, with the 
most significant vulnerabilities 
identified.

• Cyber Threat Intelligence: In 
cases where a state, local, tribal, 
or territorial government is being 
targeted by a malicious cyber 
actor, the Intelligence Analysis 
team can provide information 
regarding the specific actor, group, 
and previous incidents, as well 
as offer additional assistance and 
recommendations to mitigate or 
prepare for targeting.

• Suspicious Emails: State, 

local, tribal, and territorial 
governments can receive 
an analysis of phishing and 
other suspicious emails by 
either forwarding the email or 
sending it as an attachment to 
suspiciousemails@cisecurity.org.

Anyone interested in the MS-ISAC 
services will have two opportunities 
to view the introductory webinar. The 
first webinar will be on July 27 at 10:00 
a.m., CT and the second opportunity 
will be on July 28 at 10:00 a.m., CT. The 
links for the webinars are located on 
the NDIRF website -- www.ndirf.com. 
For more information, please contact 
Brennan Quintus, NDIRF Risk Services 
Manager, at 701-751-9105 or  Brennan.
Quintus@NDIRF.com. 

http://www.ndirf.com
mailto:Brennan.Quintus@NDIRF.com
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